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UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

Inre

GEORGE MCCQOY Case No: 00-B-2630

N N N N N

Debtor.

MEMORANDUM OPINION

George McCoy (“ Debtor”) hasmoved for recons deration of the Court’ sOrder of August 9, 2000
(“Ordea™) which gpproved a sattlement (“ Settlement Agreement”) entered into with Dondd E. Johnson
(“Trusteg’). The Sattlement Agreement concerned the exemptions daimed by Debtor in variousinsurance
policies Debtor now seeksto exdude from that Order, and from the scope of the Settlement Agreement,
aVeean Adminigraion’sinsurance palicy owned by the Debotor and origindly daimed as exempt. For
reasons sated below, Debtor's Motion is denied.

UNDISPUTED BACKGROUND

No factud issues are posed by the pleadings and no party has sought to offer evidence,

Debtor filed for bankruptcy relief under Chapter 7 of the Bankruptcy Code on January 28, 2000.
Alongwith hisPetition, Debtor filed various schedulesasrequired. On his Schedule C, Debtor listed assets
that he damed exempt from the bankruptcy estate. Among those assets he daimed as exempt was
Department of Veteran Affairs Life Insurance Policy No. FV 7263126, (the*VVA Palicy”) with cash vdue
on the Bankruptcy Petition filing date of about $13,676.14. He assarted thet exemption under provisons
of 735 ILCS § 5/12-1001(f) of the Illinois Revisad Satutes. Debtor dso daimed various other non-VA

polices as exempt (the “Insurance Palicies’). Thelllinois provison then rdied on by Debtor provides



Thefallowing persond property, owned by the debtor, is exempt from judgment, attachment, or
digressfor rent:

* k%

() All proceeds payable because of the deeth of the insured and the aggregate net cash vaue of
any or dl lifeinsurance and endowment policiesand annuity contracts payableto awifeor husband
of the insured, or to a child, parent, or other person dependent upon the insured, whether the
power to change the bendfidary is resarved to the insured or not and whether the insured or the
insured's estete is a contingent beneficiary or not . . .

7351L.CS § 5/12-1001(f). (Emphasis supplied)

The Trustee and Debtor disagreed with respect to gpplicability of theforegoing lllinoisexemption
ether to the VA Podlicy or to the other Insurance Policies owned by Debtor. Debtor took the position thet
the exemption was gpplicable to al the policies because bendfidaries of those policies were Debtor’s
children. The Trugtee took the position that the exemption was nat gpplicable because the children were
adults and not dependent upon Debtor. Both Debtor and Trustee decided to settle and compromisether
disoute.

On Augugt 9, 2000, the Court Order in issue gpproved their Settlement Agreement resolving the
dispute. The Agreement provided for the bankruptcy edtate to receive a fixed amount condtituting about
90% of the cash surrender vaue of eech afected insurance policy on the Bankruptcy Petition filing dete,
and Debtor wasto retain afixed amount of cagh val uethat condtituted about 10% of the cash v ue of those
policies The Order now inissue Sated in pertinent part:

IT ISHEREBY ORDERED that the mation is granted, and the Trustee isauthorized to enter into

and implement the terms of the Agreament to Settle Clams Regarding Certain Life Insurance
Palicies, acopy of which is attached hereto and incorporated herein as Exhibit 1.



The Satlement Agresment that wasattached and incorporated inthe Order as Exhibit 1 Sated in part thet
“McCoy further agrees that the amounts to be paid to the Estate shall be free and dear of any exemption

thet McCoy hes or could daim therein.” (Emphasis added)

When the Sattlement Agreement wias negatiated and gpproved by the Court, the Debtor and his
counsd were assertedly unaware of the provisons of 38 U.S.C. § 5301(a), which provides a protection
for Veterans Adminidration life insurance polices indgpendent of the Illinois insurance exemption. Thet
provison providesin pertinent part:

(@ Payments of bendfits due or to become due under any law administered by the Secretary shdll

not be assgnable excapt to the extent specificaly authorized by law, and shdl not be ligble to

atachment, levy or seizure, by or under any legd equitable processwhatever, ether beforeor after
receipt by the beneficiary.

1d. (Emphasis supplied)
Debtor contends that but for the previoudy gpproved settlement, the VA Policy would not be part of the
edtate, but would be exempt under provisons of § 522(b)(2) of the Bankruptcy Code as being an asst
exempt from execution under generd federd law. Now aware of this provison, Debtor moves for
amendment of the Order of August 9, 2000, which gpproved the Settlement Agreament so asto excdlude
from that Order and from the scope of the Sattlement Agreement the VA Policy owned by the Debtor,
thereby asserting the exemption of the VA Policy under 38 U.S.C. §5301(a) and 11 U.S.C. §522(b)(2).
He does not saek to void therest of the Agreement, and therefore the outcome sought would leave Debtor
holding 10% of the cash vdue of the other palides.

All provisons of the Settlement Agreement have been complied with repect to the Insurance

Policies except for the VA palicy, through payment of $51,682.81 received by the edtate from the



insurance carriersby way of loansobtained by the Debtor onthenon-VA Insurance Polidies, pluspayment
of $2,156.16 from Debtor’ s other assetsto make up for post bankruptcy declinein policy vaues. Debtor
reports that he has executed other documents necessary to complete the Settlement Agreement asto the
VA palicy, which documents are currently in possession of Debtor’s counsd pending resolution of this
issue.

Debtor contends thet the Order alowing Settlement Agreement should be modified because thet
Order isnat find Snce it did not determine any Subdtantive rights between the parties or termingte any
proceeding and because there was no proceeding pending relating to the Debtor’ sdlaim of exemption. In
the dterndtive, Debtor contendsthet if the Order wasfind it was only find with respect to authority of the
Chapter 7 Trugteeto enter into the Settlement Agreement, but not asto the settlement terms. Debtor further
arguesthat rdief requested by him can be dlowed because a mogt the Settlement Agreement settled the
potentid disouteregarding thelllinoisexemption and not thefederd law exemptionfor VA palicies Trustee
responds that the Order in issue was find, covered dl possble issues, was not gppeded, and thet no
grounds have been assarted thet could warrant amendment of thet Order.

Asdiscussed bdow, it is conduded thet the Order entered on August 9, 2000 was afind order.
Furthermore, because Debtor has conceded thet there are no grounds under Federd Rules of Bankruptcy
Procedure 9023 or 9024 (which incorporate Federd Rules of Civil Procedure 59 and 60, respectively)
to dter or amend the Order inissue gpproving settlement, and no grounds are assarted to rescind or reform
the Agreement, the Order will sand.

DISCUSSON

1 The Orde in Disoute was Final




Theterm*find judgment” hasnot been defined by Satute, but itsdefinition hasbeeneft to common
law development. A court order is a“find judgment” if it “ends the litigation on the merits and leaves

nothing for the court to do but execute the judgment.”  Cunningham v. Hamilton County, 527 U.S. 198,

119 S.Ct. 1915, 1920 (1999); In re Boomgarden, 780 F.2d 657 (7th Cir. 1985). However, the

requirement of findity may goply differently in bankruptcy cases H& C Development Group, Inc., v. Frst

Veamont Bank & Trud Co. (In re Miner), 222 B.R. 199 (2d Cir. BAP 1998). In defining findity for

bankruptcy orders, “the order need not resolve dl the issues raised by the bankruptcy; but it must
completdy resolve dl of the issues partaining to adiscrete daim, induding issues asto proper rdief.” In

re Saco Loca Dev. Corp., 711 F.2d 441, 443-46 (1<t Cir. 1983).

Precedent gengrdly holds that an order denying or disgpproving of a settlement outside of

bankruptcy isnot afind order. Providers Benefit Life Ins Co. v. Tidewater Group, Inc. (Inre Tidewater

Group, Inc), 734 F.2d 794 (11th Cir. 1984); In re Patel, 43 B.R. 500 (N.D. Ill. 1984). That is 0
because an order disgpproving a nonHbankruptcy settlement does nat ordinarily determine any rights or
stle any issues Tidewater, 734 F.2d a 796, because such an order leaves the issues open for future
adjudication. |d.

In contragt, an order gpproving asettlement isfind because it determines the rights of the parties

to the settlement. 1d.; Inre M oorhead Corp., 208 B.R. 87 (1<t Cir. BAP 1997); In re Medomek Canning

Co., 123 B.R. 671 (D. Maine 1991).
Debtor agrees that precedent generdly finds that authorizetions of settlement are find and
gopedable. However, he argues thet in cases where the settlement was deemed find, there wias actud

litigation pending which the settlement terminated inwhale or in part. SeelnreMoorhead Corp., 208 B.R.
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87 (1« Cir. BAP1997) (sdttlement of adivil actionin sate court); Inre Medomak Canning Co., 123 B.R.

671 (D. Mane 1991) (settlement of an interpleader action); Inre Patel, 43 B.R. 500 (N.D. Ill. 1984)
(settlement of fraudulent conveyance daim). Since, there wias no litigation pending in this cese & the time
of the sttlement in issue, Debtor arguesthat the Order wasnat find and did not determine any subdantive

rights. He contendstheat the Order merdly authorized the Trustee to enter into the Sattlement Agreement.

To the contrary, in order to enter the Order, the Court evad uated and confirmed the settlement thet
the Truseewasenteringinto. TheOrder gpproved the settlement and waseven labded  Order Approving
Settlement Agresment”.

The digouted Order incorporated the Settlement Agreement aswd | asauthorizing Trusteeto enter
intoit. Contrary to Debtor’s argument, the Order determined subgtantive rights and a discrete issues the
rights of the partiesto the cash surrender vaue of dl the VA Policy and Insurance Policiesthat Debtor hed
aigindly damed as exempt. The Settlement Agreement sated precisdly how the cash vadue of those
polideswasto be goportioned between the bankruptcy estateand Debtor. After entry of the Order, there
wasnoissueleft for future adjudication by the Court, and therefore the Order wasindeed find. Moreover,
the partieshave carried forward dl agpects of the sattlement involving other Insurance Policdesand movant
has nat sought to rescind these parts of the settlement which have been consummated.

2. The Order resolved all possble exemption issues

Debtor contends, in the dterndive, thet even if the Order wasfind, it did nat purport to ssttleany
meatter beyond the right to daim the lllinois exemption, because there is no mention of the Federd

exemption.



A settlement agreement isinterpreted as acontract. See Mars Sted Corp. v. Continentd 1llinois

Natl Bank & Trud Co., 834 F.2d 677, 681 (7th Cir.1987); Inre American Padiics Corp., 102 B.R.

609, 611 (Bankr.W.D. Mich. 1989). The parties have agreed thet Ilinois law governs the contract, and
thus lllinais rules of contract interpretation govern this Settlement Agreement. A court mugt interpret a

contract in accordance with the intention of the parties. Lavdle v. Dominick’s Finer Foods, Inc.,, 227

l1I.App.3d 764, 767,592 N.E.2d 287, 289, 169111.Dec. 800, 802 (1st Digt. 1992). Theprimary objective
isto give effect to the parties intentions as determined by the language of the agreement. West Suburbean

Mass Trangt Dig. v. Consolideted Rail Corp., 210 111, App.3d 484, 155 111.Dec. 187, 569 N.E.2d 187

(1991).
Incongruing acontract'sterms; the contract should be interpreted asawhole, giving meaning and

effect to each provison. In re Support of Haas, 104 111.2d 83, 83 111.Dec. 540, 470 N.E.2d 960 (1984).

If thetermsof acontract areambiguous, parol evidenceisadmissibleto ascartainthe parties intent. Quake

Condir., Inc. v. American Airlines Inc.,, 141 111.2d 281, 152 11.Dec. 308, 565 N.E.2d 990 (1990). A

contract’s language is not rendered ambiguous Smply because the parties disagree as to its meaning.

Reyndldsv. Coleman, 173 I1l.App.3d 585, 123 11l.Dec. 259, 527 N.E.2d 897 (1<t Dis.1988). “Where

the contractud provisonsare unambiguous the court will enforce them according to their plain meaning”.
Lavele, 227 Ill. App.3d & 767, 592 N.E.2d a& 289, 169 |Il.Dec. & 802. A party to acontract may waive

cartanrignts. Waiver is the vauntary, intentiond rdinguishment of a known right. Nationd TeaCo. v.

Commerce& Indudry Ins Co., 119 I1l.App.3d 195, 74 I11.Dec. 704, 456 N.E.2d 206 (1<t Digt. 1983).

Here the contractud provisons were dear. The Settlement Agreement provided that “McCoy

further agrees thet the amounts to be paid to the Edtate shd| befree and dear of any exemption daim thet
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McCoy has or could daimtherain.” (Emphesissupplied.) It wasunambiguousand did not limit thewalver

of an exemption daim onthe VA Policy and Insurance Polidiesto 735 ILCS § 5-12/1001(f) of thelllinois
Revised Satute. Indeed, on itsfaoe, the Agreement goplied to any exemption daim under any satutory
provison. Debtor thereby voluntarily waived his right to daim the VA Policy and Insurance Policies as
exempt under any datutory provisons.

Federd Rules of Bankruptcy Procedure 9023 or 9024, which incorporate Federd Rules of Civil
Procedure 59 and 60 respectively provide grounds for rdief from ajudgment or find order. Rule 9023
provides that amoation to dter or amend ajudgment must befiled not later than ten days after entry of the
judgment. Since Debtor’ s Mation was filed on November 20, 2000 more than ten days fter the Order
wasentered on August 9, 2000, any besisfor rdief from thefind judgment must be pursuant to Rule 9024.
However, Debtor' s counsd conceded in open court that there are no grounds under ether Federd Rules
of Bankruptcy Procedure 9023 or 9024 to reopen the Order.

3. No grounds substantively and no procedural bassfor rescisson or reformation of the
Sttlement

The motion seeks essantidly to rescind or reform the Settlement Agreement because of assarted
misundersandings of law by Debtor’s counsd.  Such rdief requires an Adversary Complaint under Rule
7001 Fed.R.Bankr.P., but none has been filed. Moreover, in order to rescind or reform a contract, one
must pleed and establish dements not dleged here

Anactionfor reformation of contract ressupon atheory that the parties cameto an undersanding,
but in reducing the contract to writing, through mutud misteke, or through mistake by one sde and fraud

by the ather, aprovison agresd uponwasomitted. Hsher v. Sate Bank of Annawan, 163 111.2d 177, 182,




205 111.Dec. 520, 523, 643 N.E.2d 811, 814 (1994). Thus, in an action for reformeation, one party seeks
to change the contract as written to conform it to the contract agreed upon, by griking out the provison
inserted by mutud migtake or ingerting the provisons omitted. 1d. In order to reform a contract, mutud

mistake must be shown by dear and convindng evidence Elson v. State Farm Fire & Casudty Co., 295

.App.3d 1,14, 229 111.Dec. 334, 343, 691 N.E.2d 807, 816 (1« Did. 1998). Here, initid mistake and
omisson in the drafting was nat dleged.

Rescissonof acontract conditutestermination of acontract with restitution. Lempav. Fnkd, 278

l1I.App.3d 417, 426, 215 IIl.Dec. 408, 415, 663 N.E.2d 158, 165 (2d Digt. 1996). In the event of
mutud migake of fact asto amaterid matter affecting the substance of the transaction an agreement may
be rescinded. Cameron v. Bogusz, 305 111.App.3d 267, 272, 238 I11.Dec. 533, 537, 711 N.E.2d 1194,
1198 (1 Dig. 1999). In addition, generdly acontract may be rescinded only where the court isableto
place each Sde in the Satus quo ante, the satus before the contract. |d.; Lempa, 278 [11.App.3d a 426,
215 11l.Dec. a 415, 663 N.E.2d a 165. Restisson requireseach party to return to the other the vaue of
the benefits received under the rescinded contract. 1d. Here, gpart from not assarting grounds for
rescisson, Debtor has not offered to return the monieshe kept under the Agreement pertaining to the non-

VA palides
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CONCLUSON
For each and dl of the foregoing reasons, Debtor’'s mation for recondderation of the Order
Approving the Settlement Agreement is denied.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this Sth day of April, 2001.
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